IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

FLOSSIE M. CREWS CASE NO. 4:04CV 00068
Plantiff,

REPORT AND RECOMMENDATION

JO ANNE B. BARNHART
Commissioner of Socid Security,

By: B.Waugh Crigler

)
)
)
)
)
)
)
)
) U. S. Magistrate Judge
)

)

Defendant,

This chalenge to afind decison of the Commissioner which denied plaintiff’s April 26,
2001 clam for a period of disability, disability insurance benefits and supplementa security income
benefits under the Social Security Act (Act), as amended, 42 U.S.C.88 416, 423 and 1381 et seq., is
before this court under authority of 28 U.S.C. 8§ 636(b)(1)(B) to render areport to the presiding
Didirict Judge setting forth appropriate findings, conclusions and recommendations for the disposition of
the case. The questions presented are whether the Commissioner’ sfina decision is supported by
subgtantia evidence, or whether thereis good cause to remand for further proceedings. 42 U.S.C. §
405(g). For the reasons that follow, the undersigned will RECOMMEND that an Order enter
REVERSING the Commissioner’ sfina decison but REMANDING the case for further proceedings.

In adecison dated June 7, 2002, an Adminigtrative Law Judge (Law Judge) found that

plaintiff was not disabled. (R. 43-52.) Paintiff appeded, and by Order of the Appeas Council entered



on January 31, 2003, the decision was vacated and the case was remanded to the Law Judge with
direction to obtain updated medica information, further evauate plaintiff’ s resdua functiond capacity
referencing specific evidence in the record in support of the limitations, and obtain supplementa
evidence from aVocationd Expert if needed.

In adecision eventudly adopted as afina decision of the Commissioner, the Law Judge
in his second decision found that plaintiff met the specid earnings requirements of the Act through the
date of hisdecison. (R. 32.) He dso determined that the medica evidence established plaintiff
suffered anemia, hypertension, and borderline diabetes, though he considered only aright knee
impairment and arespiratory impairment to be severeimpairments. (R. 28.) The Law Judge found that
none of plaintiff’simpairments met or equaed the requirements of any lised impairment. (1d.)

Although he found that plaintiff’s subjective complaints were only partidly credible, the Law Judge
determined that plaintiff was unable to perform her past relevant work. (R. 29, 32.) However, he was
of the view that plaintiff possessed “the residua functiona capacity to perform light work which does
nat involve lifting more than twenty pounds occasiondly and ten pounds frequently,” with further
limitations in “dimbing, crawling, knedling, and crouching” as well as environmenta limitations, and thet
plantiff “can gt about Sx hours in an eight-hour workday, can sand/wak about six hoursin an eight
hour workday and is unlimited in pushing/pulling with the upper and lower extremities” (R. 32.) With
reference to the Medical Vocational Guiddines (“grids’) and some of the testimony from a vocationa
expert (VE), the Law Judge found that jobs were available to plaintiff in the nationd economy and
denied the clam. Accordingly, he found that plaintiff was not disabled under the Act.

While the case was on adminidrative gpped to the Apped's Council, plaintiff submitted



additional evidence. (R. 370-388.) The Appeals Council concluded that neither the additiond
evidence nor the reasons plaintiff advanced on gpped provided abasis for granting a request for
review. (R.8-11) Thus, the Appeals Council adopted the Law Judge s decison as afina decison of
the Commissioner, and this action ensued.

In the ingtant case, plaintiff carried her initid burden in the sequentid evauation process
by demondtrating the presence of severe impairments that prevent her from performing her past relevant
work. 20 C.F.R. 88 404.1520 and 416.920; Hunter v. Sullivan, 993 F.2d 31 (4" Cir. 1992).
Thus, the burden shifted to the Commissioner to demondtrate that dternate gainful activity was available
to her, which the Commissioner could discharge in this case only by the presentation of vocationa
evidence because there were non-exertiona limitations on plaintiff’ s ability to perform work-related
functions. Hall v. Harris, 658 F.2d 260 (4™ Cir. 1981); McLain v. Schweiker, 715 F.2d 866 (4"
Cir. 1983); Coffman v. Bowen,829 F.2d 514 (4™ Cir. 1987). In that connection, for the testimony of
aVE to berdevant, the VE must have consdered dl the evidence in the record materid to plaintiff's
limitations and their effects on his work-related capacity. Walker v. Bowen, 889 F.2d 47 (4™ Cir.
1989). Otherwise, the Commissioner will not be viewed as having properly discharged his sequentid
burden.

The Commissoner is charged with making the initial evaluation of the medica evidence,
assessing symptoms, signs and findings, and, in the end, determining the functiona capacity of the
claimant. 20 C.F.R. §8 404.1527-404.1545; Hays v. Sullivan, 907 F.2d 1453 (4™ Cir. 1990);
Shively v. Heckler, 739 F.2d 987 (4™ Cir. 1984). A reviewing court should not disturb the

Commissioner’ sfindings of fact if those findings are supported by substantia evidence; however if,



without explaining his reasons, a Law Judge does not take into account or ignores some probative
evidence, reversa or remand may be necessary. 42 U.S.C. § 405(g); Laws v. Celebrezze, 368 F. 2d
640 (4" Cir. 1966); Hancock v. Barnhart, 206 F.Supp.2d 757, 763 (4™ Cir. 2002). Thisisso
because, areviewing court cannot meaningfully perform its function of assessing whether the agency
findings are supported by substantid evidence unless the Commissioner, here through the Law Judge,
explicitly indicates the weight given to dl of the rdlevant evidence. See, eg., Gordon v. Schweiker,
725 F.2d 231, 235 (4™ Cir. 1984); Myersyv. Califano, 611 F.2d 980, 983 (4" Cir. 1980); StawlIs v.
Califano, 596 F.2d 1209, 1213 (4" Cir. 1979). In conducting ajudicia review, the court has a“duty
to scrutinize the record as awhole to determine whether the conclusions reached are rationd.” Arnold
v. Secretary, 567 F.2d 258, 259 (4™ Cir. 1979). Courts may remand a case to the Commissioner for
the further development of the evidence where “good cause’ has been shown. 42 U.S.C. § 405(g).
Failure to provide “afull and fair hearing... and the failure to have such a hearing may congtitute good
cause sufficient to remand to the [Commissioner] under 42 U.S.C. § 405(g) for the taking of additiona
evidence” Smsv. Harris, 631 F.2d 26, 27 (4" Cir. 1980).

In addition, where evidence is offered on administrative apped, the Apped's council has
aduty to fully and fairly evauate it and Sate reasons for denying review. Riley v. Apfel, 88 F.Supp 2d
572 (W.D.Va. 2000). Failure to do so may lead to aremand of the case with direction to make
findings upon which judicid review might more appropriately occur.

The undersigned is troubled by severd aspects of the Law Judge' s adopted decision.
Fird, there are marked differences between the findingsin the first and second decisions by the same

Law Judge which have no corresponding change in the evidence to support. For example, in 2002, the



Law Judge found plaintiff suffered severe insulin resistance metabolic syndrome, reective airways
disease, asthma, osteoarthritis of the knees and hypertension. (R. 51. ) In the latest decision, he found
only plaintiff’s right knee condition and her respiratory impairment to be severe, though he ultimately did
conclude she suffered an unspecified combination of imparments which were severe. (R. 28, 32.) The
medica evidence adduced in the supplemental proceedings over the year and a haf the case was
pending on adminigtrative remand does not provide any support for the change in findings or that any of
plaintiff’simpairments had improved to the point they no longer had more than a minimum impact on
her functiona capabilities.

Another significant difference in the two decisons relates to Stress as alimitation on
job-related activities. In the 2002 decision, the Law Judge found plaintiff retained aresdua functiona
capacity for light work “with no hazards and alow amount of stress which dlows plaintiff to st and/or
gand at will.” (R. 49.) The Appeds Council found that decision did not “indicate what demands of
work are consdered low dress” (R. 94.) At the second hearing, the Law Judge extensively
questioned the VE about what may condtitute stress in the workplace, both in genera and for the
particular plaintiff. However, the Law Judge never addressed the specific inquiry struck by the Council
to be addressed on remand, and again, he failed to reference any changes in the evidence permitting
such omission. (R. 30.)

Essentidly, the law Judge relied on plaintiff’ s daily activitiesto support his conclusons
that plaintiff’s other maladies do not reach the level of “severe” and that she was able to perform work
a thelight leve of exertion. (R. 28, 30.) While the Commissioner certainly has regulatory authority to

condder aclamant’ s dally activitiesin evauating a dlamant’ s subjective symptoms, including pain, and



their effect on the clamant’ s ability to perform work-related activities, that authority is not boundless.
See, eg. 20 C.F.R. §8 404.1529(3)(i) and 416.929(3)(i); Gross v. Heckler, 785 F. 2d 1163 (4™ Cir.
1986). Dally activities must be vocationaly relevant in that they must reved an ability to perform work-
related activity within the congtraints and demands of the workplace. See Miller v. Bowen, 877 F.2d
60, 1989 WL 64121 (4" Cir. 1989)(UP). Here, thereis such an attenuation between plaintiff’s daily
activities and a vocationa setting that, without substantial evidence in the record to support the
Commissioner’s decision, her daily activities would not provide a substantia evidentiary basisfor a
conclusion that plaintiff is able to work, or that the maladies previoudy considered severe no longer are
severe,

Additiondly, the undersigned is of the view that the evidence submitted on
adminigrative gpped was both new and material and could have affected the Law Judge's decison had
it been before him in the firgt ingtance. (R. 370-388.) Although the Appedals Council did not consider
the evidence new because some of the physician’s records had been offered at the hearing, the
maority of the evidence had not been received previoudy into therecord. (R.9.) Moreover, the new
evidence demondtrated that plaintiff continued to receive ongoing trestment for al of her maladies,
without Sgnificant improvement, thus potentidly dispelling any notion that plaintiff’ s impairments hed
improved from severe to less than severe. (R. 370-388.) This evidence, in fact, may be sufficient to
dlow for afinding that some of plaintiff’ s disabilities are more severe than as found by the Law Judge,
thus inferring, if not demongtrating, further limitations that were not included in the hypothetica questions
addressed to the VE. See Walker v. Bowen, supra. Thereis good cause, at least, to remand the case

for further proceedings. Riley v. Apfel, supra.



Accordingly, itisRECOMMENDED that an Order enter REVERSING the
Commissioner’ sfind decison, but REMANDING the case for further proceedings at the final
sequentid levd. The order of remand should direct that in the event the Commissioner is unable to
grant benefits on the current record, she isto forthwith recommit the case to a Law Judge to conduct
supplementd evidentiary proceedings in which vocationa evidence is to be taken and in which both
sides may introduce additiona evidence.

The Clerk is directed to immediately tranamit the record in this case to the presiding
Didrict Judge. Both sides are reminded that pursuant to Rule 72(b) they are entitled to note objections,
if any they may have, to this Report and Recommendation within (10) days hereof. Any adjudication of
fact or conclusion of law rendered herein by the undersigned not specificaly objected to within the
period prescribed by law may become conclusive upon the parties. Failure to file specific objections
pursuant to 28 U.S.C. § 636(b)(1)(C) asto factud recitations or findings as well as to the conclusions
reached by the undersigned may be construed by any reviewing court as awaiver of such objection.
The Clerk is directed to send a certified copy of this Report and Recommendation to al counsdl of
record.

ENTERED:

U.S. Magigtrate Judge

Date



